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NO. 21,911 


IN THE UNITED STATES COURT OF APPEALS 


POR THE NINTH CiRCUIT 


LIHATI LUI UNGA, 
Bets Cioner , 
ms 


IMMIGRATION AND NATURALIZATION 
SERVICE, 


Jt Lt Ld Ld Ld LC) 


Respondent. 
RESPONDENT'S BRIEF 


JURISDICTION 

The petition to review final order of 
@eporsetion is clearly within the jurisdiction 
of the Court under 8 USC 1105a (Section 106 of 
the Act). | 

STATEMENT OF CASE 

Peviviower iS 2 navive and citizen of 
Tonga, 44 years of age. He entered the United States 
at Honolulw, State of Haweii, March 26, 1963, as a 


student authorized to remain until March 25, 1964. 


ete 


On January 15, 1964 he was granted the privilege 
of voluntary departure on or before February 14, 
1964, because he was not attending a Service- 
approved school and was employed without permission. 
He made application for status as a permanent 
resident under Section 245 (8 USC 1255). This was 
denied and he was given to May 22, 1965 within 
Wiich to depart. He did not depart. His deporta- 
Pialey 1S conceded. 

The Section 245 application was denied 
Mmoeum@encexercise Of Gtserewvo.. Perivloner appealed 
and the Board of Immigration Appeals remanded for 
further consideration in the light of a new reguia- 


tion (8 CFR 212.8(b)(4)). On further hearing the 


meee Iimouiry Officer Ggain denied the @pplication. 


Petitioner again appealed, and the Board of Iimmigra- 

tion Appeals dismissed the appeal on the ground that 

the application did not warrant a favorable exercise 

CUpOVscrev ion. A COpysOmerne Board Gf Immigration 

Appeals decision is attached as Attachment I. 
QUESTION 


Has there been an abuse of discretion? 


Soe 


ARGUMENT 
ime eniy thang open for revwarew i.¢ the 
mimi order of Cepertation. The Board has exercised 
me Giceretioy. Phe @eidure Co devermine the 
G@Mesvion of eligibility ise* not»prejudictal to 
wetitioner. 
SitvaW. Camver (9 'ir.) 


326) F 2d 35. 
Cer. den. 377 US 917 


Santos and Murillos v. INS (9 Cir.) 
75 @i20 2o2 


Himtpepoumdios v. Shaughnessy 
S05) US fe 


Jay v. Boyd 
351 US 345 


Garcia-Castillo v. INS (9 Cir.) 
po05t eed 1: 


CONCLUSION 


The Board of Immigration Appeals having 
denied the §245 application in the exercise of dis- 
CreLpion, review of the decision of the Board of 


Immigration Appeals and the record fails to disclose 


any abuse. 
It a8 weSpectfully Submitted that thé 


petition should be dismissed. 
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